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s hy cas uixker Confideritlon, i the firſt of he Kid 
that has been ſubmitted to” the Cognizance of Oo 
Court, and of great Importance, with Regard to the 
Precedent, the. Lords will not thirik it impertinent in the Pur- 
ſuer to venture a few Remarks upon" this new Production 
made for tle Defenders. 211) 
And to;pave the Way to theſe: Wanze the Lords will 
keep i in View the ſubſtantial Difference there is betwixt a Sub- 
ject, the Property of which reſts in one Perſon 5p of 
all others, arid à Subject, -which one has "ſub modo or ſub con- 
ditione, "wherein another Perſon at the ſame Time is intereſted. 
The Firſt is in Law Language called allodfal Priperty, which | 
may be alietated at Pleaſtire, and conſequently is attachable by 
legal Diligence for Payment of Debt, Feus are a proper Ex- 
= of the other Cale, the ſtrict Nature of which are, That 
the Granter. retains the Property, and the Grantee. has the Uſe. 
of the Subje& under the Condition of perſonal Service. And 
thus the Feudal Contract is defined, L. 2. Freud Tit. 23. Geſ=. 
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it is obvidus=that th 
the Vaſſal. But further, it is ery to deduce from the 
Nature of the 7 Fat ce Valle I tereſt in the Sub- 
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t than as W 1 _ which 

NEO to any "other Uſe ot the-Maſter's Conſent. — 
Vaſſal is . to ſerve his Supe rior ir War, the Lind al- 
lotted to him for his 2 and the Superior has an In- 


dereſt to ſee that the "5 OE A 2 
Nn chere à e in 
lar Caſe. oy ckns not ad. as to e . 
judger to be the Tenne bir. Al der- 


taker contracts with a e to | build him a Houſe; let 
the Contra be ever ſo lucrative, nom o the Uddertake?s pre 
ditors can adj judge the Contract, to be entitled to 
Building in Toy of their Debitor. The Contract Epe 
and the Gentleman carmot be obliged to allow any — : 
build his Houſe, but the Perſon he coytnanted with. Or ſup- 
poſe the Gentleman's Creditors hall adjudge the Land upon 
which the Houſe, is ſonnded and alfo-adjudge the Contract, they 
will not be intitled to demand Implement — the Undertake, 
who did not contract with them; + F 
It has been fully explained in the Courſe of this. Proceks 
bow. Lands in Courſe of Time came to be reckoned in commer- 
cio, ſo as to be adjudgeable for Payment of the Vaſſals Debt: 
This was fully eſtabliſhed by the Act 36th, Parl. 1469, yet, to 
this Day, Lands retain ſo much of their original Conſtitùtion, 


that they cannot be alienated by the Vaſſal, without the Con- 


ſent of the Superior, otherwiſe than by the Circuit of an Adju- 
dication. 


The ſingle Queſtion before the Court, is, Whether Feus of 
Offices have changed their feudal Nature as much as Lands 


have 


commercio, * to be adjudgrable- for he 
NN upon two Arguments, 
Ollices vatain their original feudal: Nature, and 
yu no Parity in, this Particular betwixt Offices and 


5 Notbing is a more natural Subject of Commerce 
than Contrary, to this N Was. = feudal-Law e- 


ſtabliſned, very proper for a; warlick People, but in a 
Meaſure. inconſiftent with the Arts of Peace. No — 4 


pted to all ' 
gutt all good 5 — — ſhould: "wy" <- og a \ In 
Conſequence of this remarkable Difference betwixt Land and 
Offices, tho we ſee an early Proviſion made in our Law for 
ſubjecting Land to the Payment of the Vaſſil M Debt, there 
is. not the leaſt Trace in any of our Statutes ſor bringing Of- 
fices under the fame. Situation; not indeed the leaſt Hint of 
this in any of our Law-Books, one Paſſage from ¶ ag ex- 
of which by and by. And as the above-mentioned ; 
Statute is the only Foundation we have for an Appriſing; it is 
obvious from: every ſingle Clauſe, in the Act, that it was never 
intended to be applied either to Dignities or Offices. 
2 now as to the Citation from Cwaig, L. 3 * * | 
$5. Which is in the following — Idem 7 tor 
er, Officium ſroe adminiſtrationem publicam, que ei eſt he- 
ia, habuerit ; nam et ea, Ay 36A a. i ft licitari. 
Dixi ſi bereditariam juriſdittionem habuerit : nam ſi tautum 
vitalem, ea tantum ei ex arbitrio alieno permittitur, et raro 
ſolet auttiont ſubjici, cum de 72 pot non ſine ratione aſs - 
ſerere, juriſdictiunem illam . alen aptimo pertinere, 
beneficiumque illud perſonale, — maulſa, perſanam 
ejus non egredi, nec ſe poſſe cogt, ut alium in ejus locum reci- 
Piat. * Authority muſt make an Impreſſion; and 1 
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fore miſt be amine to iv what Weight Suffer rele he 
laid upon id In the fly Plate, it will! appear fromm peru 
the * Section, that our Author here is deliveriti | 


Opinion, without pretendiug to found upon ati Trity; 
either of Law, or of Praftice; In the next Mace, it appears 
to the Purſuer extremely plain, That our Author here is at- 
tempting at a Diſtinction, which, - whatever Appesrätet it 
may have in an overly View, has certainly no. Foundaxion in 
ſolid Principles. A hereditary Office is no more the Property 
of any one of the Incambents; than a Liferent Office is- And 
the Purſuer hopes he has made it out to the Satisfaction of the 
Court in former Papers, that the Heir, in a ſendal Holding, 
takes nothing by his Predeceſſor, but muſt apply to the Su-* - 
erior for a ne Grant, which is calłd renauatio ud. This 
is ſa true, that the Form holds in Lands to this Day, tho the 
Subſtance for the moſt Purt be vaniſhed. But with Regard-to / 
Dignities and Offices, as the ſtrict Rules of the ſeudal Law de, 
E remain in viridi obſervantia; a hereditary Oſ- 
ee. or Dignity can be conſider d in no other Light than as a 
_ of Liſerents, _ r. Incumbent's Right dies with 
himſelf, making” way for the Heir to a to the Superior 
for a ns. which:the Superior — carr 
Terms of the original Contract. This was originally the Caſe 
of Land, as is plain from the Definition of a Feu above given.” 
This at preſent is the Caſe of Dignities ; and the only Rea- 
ſon, nd == which can be given, why the taking upiof a 
Predeceſſors Dignity is not a paſſive Title. And the ſame 
muſt hold in Offices; ſo that, in this Particular, there can be 
no Difference betwixt a hereditary and liferent Office. 37 
The vey Reaſon given by our Author, and a ſolid one it is, 
why. Liferent Offices are not adjudgeable, does equally apply 
to a hereditary Office. The Reaſon given, is, That the Liſe- 
rent Officer is perſonally choſen by the Superior, who is not 
bound to receive another in his Place. Is not the Choice of 4 
Family; equally perſonal, ſo: as to exclude all others not 6f that 
Family? And by what Rule is it that the Superior is bound 
s to 


oe 

*F (43): 
to receive a Stranger, where he has choſen a Man and his De- 
ſcendents to be his ſucceſſive Officers, more than where he has 
confin'd his Choice to one Man only ? 1 ]ĩðĩx2 
And when we are upon this Subject, nothing ſeems to afford 
a er Argument for the Purſuer, than that a Liferent-Of. - 

fice is not adjudgeable. There are many ſuch Offices extremely 
lucrative, which would be a very favoury Bit to Creditors ; 
Why ought not theſe to be attachable by: Adjudication ? Why 
ought ſuch beneficial Subjects to be withcheld from Creditors 
more than Land? The Reaſon is obvious; That an Officer is 
not an in t Being, to have his Office patrimonial and 
an allodial Property; he holds his Office of another, whoſe. 
Servant he is; the Emoluments of his Office, are his Wages, 
which cannot be diverted to another Uſe than for what they 
were given; and above all the Maſter, who has choſcn this 
Man for his Servant. cannot be bound to accept of another Ser- 
vant in his Place. Is not the Caſe preciſely the ſame where 
an Office is granted for Life, with an Obligation to renew the 
fame in favours of the Heir? When the Heir takes the Office 
in virtue of this Obligation, tis a Liferent-Office in his Perſon, 
juſt as it was in the Perſon of his Predeceſſor, and the fame. 
Rules will apply to both. Tis but carrying our View a little 
further, without any Variation in the Argument, to e a 
Liſerent · Office granted to a Man, with an Obligation to renew. - 
the Grant in fayours of the Heirs of his Body. And to ſup- 
rt this Argument, let it be: conſidered that a Liferent in 
nds, whether a Locality or Annuity, is equally adjudgeable 
with a P in Lands. Both are equally patrimonial, and 
ſo equally ſubjected to the Diligence of Creditors. A Liferent- 
Office is not adjudgeable, becauſe it is not patrimonial. Is an 
hereditary Office more patrimonial than a Liferent-Office ? Are 
not the Terms of the Grant the ſame in all Reſpects, except as 
to the ſingle Article of Endurance? Ts not perſonal Service the 
Condition of the Grant in the one Caſe, as well as the other? 
Are not the Emoluments of the Grant to be conſidered as the. 
Seryants Wages in the one Caſe well as the other ? And is 
5 not 
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Ann only be to enable the Vaſſal to alienate wi 


not an heritable Officer under as ſt a Prohibition againſt alie- 
nating his Feu, as a Liſerent- Officer is? In ſhort, viewing the 
an o- 

when 


wing 
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* ery betwixt a Liferent and herevitary 
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yet , 
tter is accurately conſidered, the Argument, from the 
ad- 


one to the other, ſeems to be concluſive, that both muſt be 


J bet Things hom! iſed, | proceed to make ſome 
g inortly prem we ; e ſome 
Remarks upon the Production, which was the princi — 
of this Paper; and theſe ſhall be diſcuis d in a very 


As to the 5 Runch, which tis — e 
the Practice of granting —— to Heirs ee 


not to make out, — ſure, that heritable Offices are 

by Charter: and Infeſtment, little needs be added to what is 
contained in the Papers this Subject. "Tis an eſtabliſned 
Rule in all Feudal Holdings, That a Grant to Heirs and Aſſig- 
nies does not intitle the Vaſſal to alienate after» Infeftment is 
taken; this even holds in Lands to this Day, mute magis in 
Offices and Dignities. If ſuch a Clauſe has any. Effect at all, it 
the Conſent of 
his Superior; and there are Inſtances even of Dignities oonvey- 
ed after this Manner, which have been to intitle the 
Acquirer to a Precedency, according to the Date of the origi- 


nal Grant. 


The Purſuer is thankful to his Parties for the ſecond Branch, 
becauſe i it makes a Diſcovery of what he was ignorant of, that 
there are, ſpecial Retours of Offices as well as of Land. But 
what Argument can be drawn from this in favours of the De- 
fenders does not readily. occur, when it is certain that a Retour 
is nothing ſimilar to an:aditio hereditatis to connect an Heir's . 
Right with that of his Predeceſſor, being intirely a Matter of E- 
vidence which is laid before the King, to intitle the Heir to a 
Renovation of the Feu. And this is plainly the Nature of a 
Retour, and holds good to this very Hour, even in Land Rights. 
For a Demonſtration of which we need go no further than this 
W That tho a Man be retour d, yet 8 


(PF) « 
„ be p 
Wende it is evident, that it 


fors 
Debts. 
ſubjects him, not 

is, that n patrimonial, an Heir who 
takes his 

be to his Predecefſor's Debts. 

- That heritable Offices may be in and fall under 
Ward, which is made ont by the third and fourth Branches, 


would have been yielded without any Sort of Evidence. For 


this muſt follow from their Nature being Feudal Holdings. 
As little Uſe way there for the fifth, fixth, ſeventh, eighth 


and ninth Branches. For it 'was never doubted, that an Of- 
five, whether for Life, or hereditary, may be conveyed with 


the Conſent of the Su  Forthis'is 
that a Maſter may paſs 


ſent, and take another Servant in his Place. 


ay ing no more, than 


The tenth Branch proves no more, than what is admitted 


in the Remark upon the third and fourth Branches. 


The eleventh Branch is the only one of the whole, Which 
t in the Argument, as it contains three 


is of any Sort of Weigh 
Inſtances more than what were formerly given, of Apprifings 
of heritable Offices. The whole Inftances 


this be à ſufficient Condeſcendenee of a 
overturn the Common Law of the Land, 


2 \moſt 


ſounded upon 


excellent Policy, and _ the moſt ſolid Principles, What 


others may think upon this Subject, the Purſuer will not 
read oguck; but, in his Apprehenſion, theſe Inftances 


an exceeding 
confider, how ready a Set of hungry Creditors are to 


every thing that belongs to their 


pears to have been a painful one, we will take it for granted, 
that the Inſtances: 1 are all that are to he ſound u 5 
Kecord. _— — a 


Dozen, 


not the Retour. Nd the an Þ Reaſon of this 
Prededeffor's Eſtate ought, in al Jafice and Equity, 


from the Contract with his Servant's Con- 


given do amount to 


no more than half a Dozen. And the Queſtion is. whether 
Practice, to - 


Argument in his Favours. When we 
graſp at 
bitor, which can be con- 
verted into Money, it is — ſo few Inſtances occur, of 
heritable Offices being ad _—_ As the Search before us ap- 


Dozen, it is exceeding ſtrong Evidence, that in all Ages ig 
has been the eſtabliſhed Opinion that heritable: Cone are not 
adjudgeable. ' 

But whatever Weight be laid upon this Argument; one 
thing is certain, that Adjudications paſs periculs petentis. with- 
out 
duced, inſtead of fix, they would be no Evidence of the Opi- 
nion of the Court ef Seſſion, that heritable Offices are adjudge-/ 
able, ſince no one Inſtance can be adduced, where the fund! has 
been objected to, and brought under Trial. And tho' further 
— could be adduced, of Charters granted by the Barons 
of Exchequer upon ſuch Adjudications, a Miſtake of the Ba- 


_ , Tons, in point of Law. will not be ſuppoſed to have 5 


Weight, in bringing about an Alteration of the Common L 


xamination. And if an hundred Inſtances had been o- | 


of the Land, eſpecially as it is a tender Point with the — Ne 


to refuſe Charters; it being an eſtabliſhed Rule, that the King 
receives every Man. A Charter is ſcarce ever denied by the 
Barons, valeat quantum valere pag Could Inftances be 
duced of Liſerent-offices being adjudged, and there is -1 trle 
_ that upon a Search of the Records, ſuch Jnſtances 
mig ht be found, it would prove no more, than that Creditors, | 
editors, 29 apt to do, were graſping at a Right they could 
not make good? Theſe would be ſo many Inſtances of Adju- 
dications — led, and the Inſtances given prove no more. 
As to the 12th Branch, it cannot be diſputed, that Offices 
may be ſtrictly entailed, with the Conſent of the Superior, as 6 
well as Lands. 1 
'The-33th Branch ſhows, That the Office of High Adil | 
and Chamberlain have been conſtituted as proper Feus. But it 
does not thence follow, that they are patrimonial the direct 
contrary follows, | 
And the laſt Branch proves nothing, but that the Fees of ; 
the Office of High Conſtable were fet in Tack to Nilliam 
Henderſon, during the Life of the Granter George Earl of - 
rol, And the Purſuer knows no Law, to bar "Tacks of Of. 
fices, whether liferent or hereditary, during the Granter's . 
Life, H. HOME. 


